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to the Court of Appeals of the District of Columbia. 


No. 2695. 


Isaac S. Lyon, Appellant, 

vs. 

Isaac B. Bursey. 


a Supreme Court of the District of Columbia. 

At Law. No. 55343. 

* 

Isaac S. Lyon, Plaintiff, 

VS. 

Isaac B. Bursey, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Pnlnmhifl at the Citv of Washington, m said District, at the times 
Staffer mention^, the following paper, were filed and proceed- 
ings had, in the above entitled cause, to wit . 

^ Declaration. 

Filed December 23,1912. 

In the Supreme Court of the District of Columbia. 

At Law. No. 55343. 

Isaac S. Lyon, Plaintiff, 

vs. 

Isaac B. Bursey, Defendant. 

Thp nlaintiff I«aac S. Lvon, sues the defendant Isaac B. Bursey, 
for that the iid defendant heretofore, to wit, on the « second 
day of December 1909, with force and ^aintfff sHuate on ^fth 

tJZSZ. F a SosSii °'uMA f *£5 

ton in the Didriet of Columbia, and known and distinguished as an 
undivided one half of the north one half of original lot numbered 

1—2695a 
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Seven (7) in square numbered Eight Hundred and Thirty-four, 
(834) and wrongfully ejected, expelled, excluded, put out, and kept 
out, the said plaintiff’ from his possession, and access to and occupa¬ 
tion thereof, and wrongfully kept and continued him so expelled, ex¬ 
cluded, and moved for a long space of time, to wit, from the day and 
year aforesaid, until thereafter to, to wit, the twenty-third (23) day 
of December 1912, and during all that time used, occupied and en- 
joved said premises and messuage and took and had and received, 
and still continues to take, have and receive to the use of him the said 
defendant, the entire and exclusive possession, and all the 
2 issues and profits of said premises and messuage, ; being of 
great yearly value, to wit, of the yearly value of Ninety Dol¬ 
lars for plaintiff’s interest in said undivided one half of said north 
one half of said lot Seven. (71 whereby the said plaintiff not only 
lost the issues and profits of said undivided one half interest, but was 
deprived of access to. and of the use and means of enjoying the same, 
and was forced and obliged to and did necessarily lay out and ex¬ 
pend divers large sums of money, to wit. $500 in and about the re¬ 
covering the possession of said premises and messuage with the ap¬ 
purtenances from the defendant, to wit. at the city of Washington 
aforesaid, to the damage of the plaintiff in the aggregate of seven 
hundred and seven tv dollars, ($7701 and therefore he brings his 
suit and the plaintiff claims seven hundred and seventy dollars, 

($770) besides costs of suit. ISAAC S. LYON, Plaintiff. 

The defendant is to plead hereto on or before the twentieth dav 

exclusive of Sundays and legal holidavs, occurring after the day of 

the sendee hereof/otherwise judgment TWYKr D7 . 

ISAAC S. LYON, Plaintiff. 


Plea. 

Filed January 16, 1913. 

******* 

Now comes the defendant and for plea to the plaintiffs 

declaration says that he is not guiltv a* alleged. 

LEO SIMMONS, 
Attorney for the Defendant. 

Joinder of Issue. 

Filed January 18, 1913. 

******* 

The plaintiff joins issue upon the defendants plea.^ 

Memorandum. 

March 26, 1914.—Verdict for Defendant 






ISAAC S. LYON VS. ISAAC B. BURSEY. 

Supreme Court of the District of Columbia. 

Wednesday, April 1, 1914. 

Session resumed pursuant to adjournment, Mr. Justice Barnard 
presiding. * * * * 

The L, within which to m.v, tor . no, trial in tbi, co.c h.c 

cross* JS2a SRff JB5 3 

Z bSf LS'npS h horeh, «xed in the »» of «»• 

hundred dollars ($100). 

Memoranda. 

Anril 3 1913 .—Appeal bond approved and filed. 

May 12 ,^li.—Time to file record extended to June 15, 1914, in- 
elusive. 

5 Supreme Court of the District of Columbia. 

Friday, May 8, 1914. 

Session resumed pursuant to adjournment, Mr. Justice Barnard 
presiding. ^ * * * * 

the time of the noting thereof at the trial. 

Assignments of Error on Appeal. 

Filed May 13, 1914. 


The Trial Court erred TJ g Marshal had put the plain- 

1. In not holding n ,. •. t u a if 0 f the north half of lot 7, 
tiff in possession of an’ and 1 dj « enclosure by the high 

square 834, ®. ^^SpSon of the entire property by de- 

jrasjjfiKSd^s:; .... »< **» 

month for the 36 months claimed. 
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2 . In not holding that the occupation and use of the whole prop¬ 
erty by defendant to the exclusion of plaintiff, was of great value and 

profit to defendant as builder and contractor, for the storage 

6 of lumber and building material, whereby he became liable 
to plaintiff, even as co-tenant, for use and occupation, to the 

extent of one half of the proved rental value of the whole property 
or Five dollars per month for the 36 months claimed. 

3. In not holding that the method of occupancy by defendant, as 
established by the testimony, was of a character, and so designed, to 
obstruct, hinder, and exclude plaintiff from entering upon and en¬ 
joying the common property, or any portion of it, whereby the de¬ 
fendant became accountable to the plaintiff for use and occupation 
in the sum of Five dollars per month for the 36 months claimed. 

4. In holding plaintiff not entitled to recover under Sec. 93 of the 
D. C. Code. 

5. In instructing the jury to find for defendant. 

Designation of Record on Appeal. 

The clerk will include in the record on appeal in this case the fol¬ 
lowing : 

1. Declaration. 

2. Plea. 

3. Jury sworn.—Verdict for defendant. 

4. Judgment on verdict. 

5. Appeal in open Court. 

6 . Penalty of bond fixed. 

7. Bond approved and filed. 

8 . Bill of Exceptions signed and filed. 

8 V 2 . Time to file transcript extended to June 15, 1914. 

9. Assignments of error on appeal. 

10. This designation. 

ISAAC S. LYON, Plaintiff. 

7 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 6 , 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 55343 at Law, wherein Isaac S. 
Lyon is Plaintiff and Isaac B. Bursey is Defendant, as the same re¬ 
mains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
thi 9 21st day of May, 1914. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk . 










■ 


k.T'.W" '> • • 






ISAAC S. LYON VS. ISAAC B. BURSBY. 

o • Bill of Exceptions. 

In the Supreme Court of the District of Columbia. 

No. 55343. At Law. 

Isaac S. Lyon, Plaintiff, 
vs. 

Isaac B. Bursey, Defendant 

Be it remembered that the above entitled cause carne <m for trial 
before Mr. Justice Barnard and a jury on Ihursday, March 2o 1914 
■1 thprpuDon and after the jury had been sworn to truly try the 

i'jsrAV.i- “ “‘nts rr™ 

hU nart ioined. cave in evidence the testimony of A. Jones 

who P testified that he was a real estate broker and had had ^ 
vears’ excellence in that business in the District of Columbia, 
that he was acquainted with the property in question, (north half 
lot 7 square 834) and had had experience in renting vacant lots, 

Sroi .f •«. «*■>u •< ><» 

7, square 834; There was no cross examination. 

m • nmHnppd W G Dent as a witness, who testified that 

fc/had" been in ^hfreal estate business in the District of Columbia 
for ten vear= and had had experience in renting vacant lots; that he 

rental value. There was no cross examination. 

Plaintiff Isaac S Lyon then testified that he is the owner of the 
j'^ U n, S . half of the north one half of original lot 7, in square 
834 an^sJch owner on Dec. 22, 1909, the date when his pres¬ 
ent claim against defendant for use and occupation of this undivid 
half of the north half of lot 7, square 834 began, 
a That as a result of litigation involved in suit h<>-.48U2 

9 at law respecting his claim of title to ^e entire north half of 
i . 7 u.,a rppovered mdgment on Nov. 17, lyuy, ior an un 
divided one halfof the north half of this lot 7 and had been put in 
“ion of the same by an executed wnt of possession issued by 

%faiS%^l tlSn read to^he'jury from vol. 53, page 84 of 
the Minutes of the Court the record of the judgment rendered m 
cause No 48112, at law, and awarding possession of tlus undivid 
one half of the north half of lot 7 square 834 to plaintiff 

Plaintiff further testified that prior o Dec 22 1909 deten^ 

fence*or^ enclosure fully six feet in height, so that one could not gain 
access to the lot except by climbing over it. 
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That this fence or enclosure as just described, has been continued 
without interruption around this north half lot 7, square 834, by 
defendant since it was first placed there, which was long prior to 
Dec. 22, 1909, and is there now; and defendant Bursey who was a 
builder and contractor, has been, and is now using this north half 
of lot 7, to store lumber and old building material upon,—said lum¬ 
ber and old building material being piled at times, as high as one’s 
head, and it was being so used on Dec. 22, 1909, and has been so 
used ever since by defendant. 

That he accompanied the deputy marshal when put in possession 
on Dec. 22, 1909, and there was then no way of gaining access to the 
lot for the purpose, except by climbing over this six foot high board 
fence, and the deputy marshal and he climbed over the fence and 
the writ was then executed inside the enclosure. 

On cross examination, plaintiff testified that he saw this lot and 
fence quite frequently; that he visited it only yesterday—that the 
quantity of lumber and old building material now upon the lot is 
somewhat less than formerly, but is still there,—some piled, and 
some scattered about the lot. 

10 That he has demanded of defendant Bursev to remove the 

to 

fence, and to be permitted free access to, and enjoyment of 
that lot, besides he made such demand of him by letter, dated June 
22, 1911, now printed in No. 2642 of Court of Appeals Record; and 
has also had a suit against Bursey previous to this one for use and 
occupation of this lot. The foregoing is the substance of all the tes¬ 
timony in the case. 

And here the plaintiff rested his case. Counsel for defendant then 
announced that no testimony would be offered for the defendant, 
and moved the Court to direct the jury to return a verdict for the 
defendant on the ground that the evidence presented was insuffi¬ 
cient to hold defendant accountable to plaintiff. 

Thereupon the Court directed the jury to return a verdict for the 
defendant, holding that plaintiff and defendant were tenants in 
common under decree in Equity suits No. 30079, and No. 30731, 
and under Sec. 93 of the Code, the plaintiff could not recover in this 
case,—the record of which cases appears in said record No. 2642, in 
the Court of Appeals referred to above. To which counsel for plain¬ 
tiff then and there duly excepted. Thereupon the jury rendered 
a verdict in favor of the defendant. And counsel for the plain¬ 
tiff prays the Court to settle and sign this Bill of Exceptions in order 
that it may become a part of the record in this case,—which is ac¬ 
cordingly done now for then, this 8th day of May, 1914. 

JOB BARNARD, Justice. 

[Endorsed:] No. 55343. At Law. Isaac S. Lyon vs. Isaac B. 
Bursey. Bill of Exceptions. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2695. Isaac S. Lyon, appellant, vs. Isaac B. Bursey. Court of Ap¬ 
peals, District of Columbia. Filed May 22, 1914. Henry W. 
Hodges, clerk. 
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Isaac S. Lyon, 

Appellant , 

vs. 

Isaac B. Bursey, 

Appellee. 


No. 2695. 


BRIEF FOR APPELLANT 


Statement 

This is a suit by appellant to recover from appellee a 
reasonable compensation for his exclusive use, occupation 
and enjoyment ol the entire north half of lot 7, square 
834, from Dec. 22, 1909, to Dec. 23, 1912, where such 
use occupation and enjoyment by him has been of such 
a character as to exclude appellant therefrom, amounting 
to his ouster, while at the same time being beneficial and 

profitable to appellee. q 

The record shows that appellant was on Dec. 22, 1909, 
and has been ever since that date, the undisputed owner 
of the undivided half of the north half of this lot 7 , 
that as a result of litigation involving his claim to the 
entire north half of lot 7, he has been awarded a judg¬ 
ment on Nov. 17, 1909, and an executed writ of posses¬ 
sion on Dec. 22, 1909, for an undivided half of the 
north half of this lot 7. (R., p- 5.) 
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That appellee, previous to Dec. 22, 1909, erected a 
barrier around the entire north half of this lot 7, in the 
shape of a high, tight board fence (boards set upright) 
fully six feet in height, forming an enclosure so obstruc¬ 
tive, that one could not gain access to the lot except by 
climbing over it, and when the writ of possession was 
executed, there was no other way of gaining access to 
the lot but by climbing over this fence. (R., p. 5.) 

That this high fence barricade around the lot has been 
continued without interruption by appellee ever since 
Dec. 22, 1909, notwithstanding the judgment of the 
court and writ of possession awarding to appellant an 
undivided half thereof, and appellant’s repeated demands 
that it be removed and he be let into possession and en¬ 
joyment of the same. (R., p. 6.) 

That appellee was a builder and contractor by occupa¬ 
tion, and has been since Dec. 22, 1909, and is now using 
this ground so enclosed by him to store lumber and old 
building material upon, which was piled at times as high 
as ones head. 

That appellant had demanded of appellee verbally, and 
also by letter to remove that fence, so that he (appellant) 
could have free access to, and enjoyment of that lot, and 
had even filed and won a suit against him previous to 
this present suit for use and occupation of this lot (R., p. 
6) but this high fence has not been removed. 

Appellant’s demand in writing to be let into possession, 
testified to R., p. 6, as appearing in Case No. 2632 of 
Court of Appeals printed record, is as follows: 

Washington, D. C., June 22 , 1911 . 

To Isaac S. Bursey : 

Dear Sir : You will please take notice that 
the fee simple title to all of the north half of lot 
7, in square 834, situate in Washington, D. C., 
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now occupied by you, and which you have enclosed 
by a high board fence, is claimed by me; and that 
I have already been adjudged by the court in suit 
No. 48112, at law, to be the owner of, and have 
been put in possession of, an undivided half part 
thereof; and that I demand to be put into imme¬ 
diate possession and enjoyment of the same and 
every part and parcel thereof, and to that end you 
are requested and directed to remove the fence 
now surrounding said north half of lot 7, and 
everything thereon, and therefrom, so that I may 
have free and unobstructed access to, and enjoy¬ 
ment of every part thereof. 

Respectfully, 

Isaac S. Lyon. 

Two witnesses, real estate men of long experience, 
well acquainted with the property in question, and well 
qualified to judge, testified that ten dollars a month was 
a fair rental value of the north half of this lot 7, square 
834, and five dollars per month was a fair rental value of 
an undivided half. 


Argument 

Appellee offered no testimony, hence no denial of his 
occupation of the property in the manner testified, or any 
statement justifying his enclosure or claim of exclusive 
right, or that his purpose was not to hold adversely and 
oust appellant, or what profits he received, or that ten 
dollars per month was not a reasonable compensation for 
his exclusive use of it for a lumber yard, or five dollars 
per month was not a reasonable compensation for appell¬ 
ant’s half interest. 

The recognized and adopted rule governing the use and 
enjoyment of property by tenants in common is, that 
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each has an equal right with his co-tenant to the entry 
and possession of the entire property ; that neither is en¬ 
titled to exclusive possession; and that one tenant cannot 
be hindered or debarred by his co-tenant from the entry 
upon, and enjoyment of, the premises or any part thereof. 

In this case there was something more than a mere 
occupancy of the property by the appellee, or a mere 
failure to recognize the rights of appellant. Here, one 
of the co-tenants has been obstructed, hindered, and ex¬ 
cluded from entering upon and enjoying the common 
property. 

The appellee had erected this high board fence around 
the lot and used it as a yard for the storage of lumber 
and building material, apparently to hold adversely and 
effect the ouster of appellant. After being adjudged to 
be entitled to only one half, he clung to the whole, would 
not remove the obstruction, or surrender any part, or let 
his co-tenant in, even after demand made upon him. 

There was exclusion of the co-tenant by an erected 
barricade, and a rejected demand on the part of the ousted 
tenant to be allowed access to and joint enjoyment of the 
propertv. These were positive acts of adverse holdings, 
a manifested intention to maintain exclusive possession, 
and to keep his co-tenant out, else the appellee would 
have removed the enclosure on demand, and let the ap¬ 
pellant in. 

Appellee’s not surrendering possession after judgment 
so to do, and after demand by his co-tenant, was a refusal 
to surrender. This of itself, together with the high fence 
enclosure, constitutes exclusive possession and adverse 
holding, and a positive ouster of appellant and, under the 
rule, the appellee should be held to account. 

Freeman on co-tenancy, Sec 236, says : 

“ A refusal by one in possession to let his co- 
tenant come in, or to participate in the enjoyment 
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of the common property, is equivalent to turning 
him out.” 

Also Sec. 238. That if 

“ The exclusive receipts of rents and profits be 
under a claim of exclusive right, or with the 
manifest intent to possess the whole exclusive y, 
it is equivalent in law to an ouster of his co- 

tenant.” 

Also, in Izard vs. Bodine, 3 Stockton N. J. (Chancery) 
403, the court said : 

“ If one tenant in common occupies the whole 
estate, claiming it as his own, it is an ouster o 
his co-tenant.” 


Upon the question of accounting between co-tenants, 
the rule, derived from decided cases, is, that when a ten- 
L„t in comman has, or exercises the right to the entire 
and exclusive occupation of the whole of the common 
property, or excludes his co-tenant from participation in 
dispossession, he is liable to account therefor; or if the 
occupation of a tenant in common is beneficial or profit¬ 
able to such occupant, and is entire and exclusive, he 
Wnd to account; or if he has received the income or 
profit of more than his share, he is liable to account lor 

"^Tot was essential and useful to appellee >n his 
business as contractor and builder. He kept it piled full 
of lumber and building material for his own use, and e 
is now, and has been for years so using it. Its exclusiv 
use and occupation by appellee was valuable and profita¬ 
ble to him, and constituted both occupation rent, and 
profits in a legal sense, and combined with Ins exclusion 
of appellant therefrom, renders him liable to accoun _ 
The testimony shows that appellee occupied the entire 
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property, the fair rental value of which was ten dollars 
per month. He certainly received this value as occupa¬ 
tion rent, and he received all the profits of the joint 
property in shape of benefits, advantages, and valuable 
results which must be presumed to have been of great 
value and profit to him from occupying appellant’s por¬ 
tion of the property in conjunction with his own as a 
storage yard for lumber and building material. He put 
this land to a useful (to him) purpose in the line of his 
own trade (contractor and builder) for the storage of 
lumber upon it. There was an advantage or profit to 
him in this, else he would not have done it, and he real¬ 
ized a profit from this, else he would not have continued it. 

These valuable advantages or results constitute occu¬ 
pation rent, income, and profits in contemplation of law, 
and it is the exclusive use of this entire ground, coupled 
with these profits actually received, together with the 
refusal and denial of plaintiff’s right to enter and enjoy 
the same with him, accompanied by this barricade of a 
six foot high board fence, which renders appellee account¬ 
able in this suit. 

Freeman on co-tenancy, Sec. 276, says : 

“ But it is safe to say that where the occupancy 
of a tenant in common is beneficial, and at a profit 
to such occupant, and is entire and exclusive, he 
is bound to account to his co-tenant for what he 
has received by such occupancy more than his 
just proportion.” Holding, also, that a co-tenant 
is accountable the same where he occupies the 
property solely, as where he rents it out and re¬ 
ceives the rent. 

In Stevens vs. Taylor, Texas Civil Appeal, 36 S. W. 

Rep., 1083, the court said : 

“ That one tenant in common may recover 
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from his co-tenant who has excluded him from 
the joint possession of the common property, the 
value of the use of that of which he has thus 
been unlawfully deprived is well settled. Also, 
that when the value of the rents and profits are 
shown it is immaterial whether any rents or prof¬ 
its were actually received or whether the premises 
were occupied by the disseizor. 


The same doctrine is found in Williams vs. Gardiner, 

2 MacA., 401 ; Cecil Clark. 47 W. Va„ 40 . Andrews 
k. Murphy, 14 Ga„ 429; Almy vs. Daniels 15 R. L, 

312; Izard z*. Bodine, 11 N. J. (3 Stockton), 403 , Israel 
w. Israel, 30 Md., 120; McLaughlin vs. Barnum, 31 

M Thfcourt seems to have ignored all the foregoing 
considerations and to have held in ^ect tliataccounUng 
under Sec. 93, D. C. Code, can be enforced only in cases 
of partition, and as this was not such a suit, there could 

in not going further and considering, as urged upon it 
the vast differance between accounting in a case o^^^ ^ 
tition, and accounting in the case as present 
co-tenancv exclusion, adverse holding, exclusive occupa¬ 
tion, and ouster were controlling elements, and in n 
applying thereto widely recognized decisions and te 
book doctrines, and directing the accounting sued for. 

Isaac S. L,yon, 

Appellant. 


« 




